IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

RAMON JUILIANO,
Petitioner,
V. No. 04-3166-KHV

LOUISE. BRUCE, €t al.,

Respondents.
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MEMORANDUM AND ORDER

On November 26, 1997, the Didrict Court of Wyandotte County, Kansas, convicted Ramon
Juiliano of first degree murder and solicitation to commit first degree murder. Pursuant to 28 U.S.C. §
2254, plaintiff, pro se, seeks awrit of habeas corpus. For reasons stated below, the Court denies the
petition.

l. Procedural Background

On June 13, 1997, in the Didrict Court of Wyandotte County, Kansas, the district attorney
charged Juiliano with solicitation to commit first degree murder in violation of K.SA. §21-3301, theft in
violaionof K.S.A. § 21-3701 and first degree murder inviolationof K.S.A. § 21-3401. Seelnformation
in No. 97 CR 1188. On July 22, 1997, the digtrict attorney amended the charge to first degree murder
inviolation of K.SA. § 21-3401, solicitation to commit first degree murder in violation of K.SA. § 21-
3303, arson in violationof K.S.A. § 21-3718 and two counts of theft in violation of K.SA. § 21-3701.

See Amended Informationin No. 97 CR 1188. On November 17, 1997, Juiliano entered apleaof guilty

as to arson and one count of theft. Petition To Enter Plea Of Guilty in No. 97 CR 1188. The court

dismissed the second theft charge prior to the start of thetrid. See Transcript of Jury Trid (“Tr.”) at 215.




On November 26, 1997, a jury found Juiliano guilty of first degree murder and solicitation to commit
murder. Record, 2:192. On December 2, 1997, Juiliano filed amotion for anew trid. On January 14,
1998, the didtrict court denied the motion. On February 23, 1998, the district court sentenced Juiliano to
lifein prison (Hard 40 sentence) for murder, 49 additiona months for solicitation, 12 months for arson and
six months for theft. Record, 2:202-04. The sentences for solicitation, arson and theft run concurrently
with each other but consecutively to the murder count. 1d.

Jiliano appeal ed his convictionto the Kansas Supreme Court, arguing that (1) thetria court erred
in dlowing the direct examination of the firearms examiner’ stestimony to be read back to the jury without
aso dlowing aread-back of cross-examinationonthe same points, (2) the trid court abused itsdiscretion
in faling to digmissthe charge of crimind solicitationto commit first degree murder; and (3) the record did
not contain suffident competent evidence of firs degree murder and solicitation to commit fird degree
murder. SeeBrief of Appdlant, Statev. diliano, 268 Kan. 89, 991 P.2d 408 (1999) (No. 98-80742-S).
On November 5, 1999, the Kansas Supreme Court affirmed, finding that the trid court did not err in
providing the read-back soldy from direct examination or denying Juiliano’s motion for acquittal and that
the record contained sufficient evidence from which a reasonable mind could conclude that the defendant
was guilty beyond a reasonable doubt of crimina solicitation to commit murder and firgt degree murder.
See Staev. duiliano, 268 Kan. 89, 991 P.2d 408 (1999).

On March 30, 2002, Jiiliano filed a state motion for post-conviction relief under K.SA. 8 60-
1507. There, he asserted ineffective assstance of counsd, specificaly stating that (1) trid counsd failed
to file amoation to quash Juiliano’ s arrest and suppress any evidence obtained asaresult of the arrest; (2)

trid counsd falled to object to the prosecution’s introduction of “good character” evidence on behdf of




the deceased; (3) trid counsel failed to obj ect to prosecutoria misconduct at trid; and (4) cumulaiveerrors

of defense and gppellate counsel rendered their ass tanceineffective. See Motion For Relief Pursuant To

K.SA. 60-1507 filed April 9, 2002 in No. 02C1472. On September 27, 2002, the district court

conducted a hearing and denied relief.  Transcript of 60-1507 Motion filed December 30, 2002 in No.

02C1472. Juiliano appeded to the Kansas Court of Appedls, again asserting ineffective assstance.
Specificdly, Juiliano clamed that (1) trid counsd failed to file a motion to quash Juiliano’'s arrest and
suppress evidence obtained as aresult of the arrest; (2) trid counsdl failed to object to the introduction of
“good character” evidence on behdf of the deceased; (3) trid counsd faled to object to prosecutoria
misconduct a trid; (4) appellate counsd faled to raise the issue of prosecutoriad misconduct on gpped;
and (5) cumulaive errors of defense and appellate counse rendered their assstance ineffective. See Brief
of Appdlant, Juiliano v. Sate, 82 P.3d 875 (Kan. App. 2004) (No. 02-89795-A). On December 24,
2003, the Kansas Court of Apped s afirmed the denid of post-convictionrdief. On March31, 2004, the
Kansas Supreme Court denied Juiliano’s petition for review.

OnMay 24, 2004, Juiliano filed apro se petitionfor writ of habeas corpus in this Court, asserting
ineffective assistance of counsdl. Specifically, Juiliano arguesthat (1) tria counsd failed to conduct pretrid
investigationand question statewitnesses; (2) tria counsdl falled to fileamoationto quashthe arrest warrant
and suppress evidencetakenasaresult of the unlavful arrest; (3) trid counsel failed to object to admission
of “good character” evidence of the victim; (4) trial counsdl failed to object to prosecutoria misconduct;
(5) trid counsd failed to object to and attempt to suppress admissionof the murder weaponinto evidence;
(6) trid counsd failed to object to judicia misconduct of the trid judge whenthe judge falledto give andibi

ingruction; and (7) defense and appellate counsel failed to raise the issue of prosecutorial misconduct at




trid and onapped. See Petition For A Writ Of Habeas Corpus Pursuant To 28 U.S.C. § 2254 (Doc. #1)

filed in No. 04-3166-KHV.
. Evidence And Arguments At Trial

Michelle Jardon had been married since June of 1988. In 1993, Juiliano began having an afar
with Jardon. Jardon attempted to breek off the relationship sometime in 1996 but remained in regular
telephone contact with duiliano.! Id. at 971, 975. In January of 1997, Jardon began another affair with
Jack West. Juiliano became depressed and told others that he would like to kill West but that he did not
have the nerve to do so. West was not aware of the previous rdaionship between Jardon and Juiliano.
Id. at 293, 329, 982.

At 11:30 p.m. on February 19, 1997, police responded to acal about a man waking through the
streets several blocks from West's home. |d. at 488. Police found Juiliano in the area. Id. at 489.
Juiliano told the officersthat he was “walking off seam” because he was angry over ardaionship and that
helivedinthe area. I1d. at 490. Sometime later, the officers again encountered Juiliano in achurch parking
lot, two blocks from where they had spoken with im. 1d. a 491. The officers asked Juliano for
identificationand told mto go home. 1d. at 494. At 2:09 am., adifferent officer talked with duiliano as
he sat inarentd car in the church parking lot. |d. at 572. Juiliano admitted that he was watching West's
townhouse because he thought his girlfriend wasthere. 1d. at 574.

On severa occasions after Jardon broke up with him, Juiliano told different friends that he would

liketo kill West but that he lacked the nerveto do it. 1d. at 1124, 1127, 1179, 1190. InApril of 1997,

! Jardon did not remember when she broke off the rdlaionship. Prosecution offered
evidence that as late as November of 1996 she sent him a card.
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Juiliano asked Charles Chaney to come to his home to do some repair work. 1d. at 881. When Chaney
arived, Juiliano questioned, “I just want to know if you know anybody or you'll kill somebody for me.”
Id. at 883. Juiliano indicated that the person he wanted to kill was his girlfriend’ s boyfriend. 1d. Chaney
refused. 1d. at 884. Chaney tedtified that Juiliano was serious about finding someoneto kill the boyfriend
but that Chaney did not take imserioudy. 1d. a 886. Juiliano testified that he did not intend for Chaney
to kill anyone and that he was just having abad day. 1d. at 1578-79.

On May 22, 1997, amasked man dressed in camouflage confronted West as he turned onto his
dtreet as he came home from work. Id. at 294. West saw the man emerge from awooded area, knedl
down in a firing podition in the street and point a handgun a West's vehicle. |d. West reported the
incident to police. 1d. at 296. He dso cdled Jardon, who reported that her husband was a home. 1d.

Juiliano testified that on June 4 or 5, 1997, a co-worker brought a Ford Aerostar van to his
property. Id. at 1582. Juiliano hid the van in his barn until he could remove the sedts. Id. at 1581.
Juiliano testified that he wasingtructed to set the vanonfire. 1d. at 1582. OnJune 6, 1997, the van owner
reported it as stolenand told policethat he had left it unlocked at a shopping mall withthe ignitionrunning.
Id. at 789-93.

Ondune 11, 1997, Jardoncel ebrated her parents’ wedding anniversary withfamily memberswhile
her husband hauled hay. Id. at 1004-05. Jardon took her grandmother home and cdled Juiliano at
gpproximately 10:30 p.m., on her way home. 1d. at 1007. Around 10:40 p.m., she arrived home where
her husband was eating dinner. 1d. at 1009. Her husband went to bed while she stayed up. 1d. Jardon
cdled West at gpproximately 11:15 p.m., as he left work, and talked until he pulled into the driveway of

his townhouse and turned off theignition. 1d.




At approximately 11:30 p.m., West’ smother, Linda West, and his stepfather, Dan Pratt, waited
in the living room for West to arrive home from work. 1d. at 307. They heard a noise outside the front
door and then heard West' s body hit the front door. Id. Pratt heard two shots, a pause, and two more
shots. Id. at 334. Pratt tried to open the door but could not get the deadbolt to release immediately due
to the pressure of West’s body againg the door. 1d. at 335. When Pratt got the door open, West fdl
face-firdt into the doorway. 1d. Pratt stepped outsde and noticed smoke within severd feet of the front
step, but he did not see anyone. |d. at 336. Hecaled 911 at 11:37 p.m. Id. at 260. West died as his
mother talked to him, gpparently never re-gaining consciousness. |d. at 310.

Policerecovered four bullet fragments from the porch and door, id. at 594, but found no shells at
the scene. 1d. at 486. West'swallet contained $108. Keys, a cdlular phone, and West's checkbook
remained in hiscar. 1d. at 840, 1390.

During anautopsy, the coroner removed eght bullet fragmentsfromfour bulletsfromWest’ sbody.
Id. at 811. West sustained gunshot wounds to his head, right arm, left shoulder and side. 1d. at 811-15.
West died from the gunshot wound to hisside. 1d. at 16.

At 12:05am. onJdune 12, 1997, Juiliano called 911 to report that a vehicle had driven intoabarn
on his property and that the barn had started onfire? |d. at 264. Thefirgt officer on the scene noted that
flanesengulfed the barnand aFord Aerostar van indde. 1d. at 622. The officer dsonoted evidencethat
the van had been intentiondly parked inthe barn. 1d. at 630. Police returned to Juiliano’s home between

4:30 am. and 5:30 am. that morning and transported him to the gtation for questioning. 1d. at 1100.

2 Police found that the drive between West's townhouse and Juiliano's property takes
goproximately 17 minutes when observing al traffic regulations. 1d. at 1262.
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Juiliano consented to a search of the property. 1d. at 1103. During the search, police found various
firearms, anmunitionand spent shell casings. Id. at 738. Indde Juiliano’ svehicle, policefound binoculars,
apolice scanner pre-set to the Kansas City, Kansas Police Department radio frequency, apair of working
gloves, and duiliano’'swadlet. 1d. at 673-74, 935. Inddethebarn where duiliano parked hisBlazer, officers
found gasoline cans and seats from the Ford Aerogtar van.

On June 16, 1997, a gun-siffing dog found a plastic grocery sack on Juiliano’s property which
contained a 1997 Smith & Wesson, Modd 66, .357 Magnum revolver inashoulder holster. Id. at 710,
850, 1068. Thedog found the gun gpproximately 176 feet from theburned barn. Id. at 911. Therevolver
hdd two live and four spent Midway brand rounds. A firearms examiner determined that the .357
Magnum had fired the bulletsinto West’ sbody. 1d. at 1482. The shell casings found inthe weaponand
those found in Juiliano’s home dso came from the .357 Magnum. |d. at 1481-82.

One of Juiliano’s co-workers tetified that he had sold a.357 Magnum and holster to Juiliano and
that the gun he had sold was the gunfound on Juiliano’ sproperty. Another co-worker testified that he saw
Jiiliano with a .357 Magnum two months before the murder, athough the gun he saw had wood grips
rather than plastic grips. Juiliano testified that he bought a.357 Magnum but that he had sold the gun in
May of 1997 to pay child support. Id. at 1609-10. He denied owning the shoulder holster. 1d. at 1626.

During closing arguments, the prosecutor told the jury that Juiliano “ stalked the West residence”’
and “wasgaking Jack West.” 1d. at 1694. She referred to the man who emerged fromthe woods near
West’shome on May 22 asadtalker. |d. at 1696. Shedso referredtoitemsfoundin Juiliano’ svehicles
as evidence used to gak thevictim. Id. at 1702. The prosecutor told the jury that Juiliano “lied to the

911 operator. He lied to his neighbors. He lied to fire fighters. He lied to police officers and later to




detectives.” |d. a 1697. Regarding the testimony of Juiliano’s friends and co-workers, the prosecutor
posed the question, “Arethey dl lying? Are each and every one of them lying to you or is Tony Juiliano
thelia?’ 1d. a 1730. She summarized defense counsel’ s closing argument by ating that “he' sblown a
lot of smoke” and she encouraged the jury to “hold thiskiller accountable” 1d. at 1725, 1704.
[11. Legal Standards

The Antiterrorism and Effective Death Pendty Act (“AEDPA”), Pub. L 104-32, 110 Stat. 1214

(1996) (codified in rlevant part a 28 U.S.C. § 2254), governs the Court’s review in this case. See

Paxton v. Ward, 199 F.3d 1197, 1204 (10th Cir. 1999) (AEDPA applies to habeas petitions filed after
April 24, 1996, regardiess of date of crimind trid forming basis of conviction). Under Section 2254, as
amended by AEDPA, the Court may not issue awrit of habeas corpus withrespect to any damwhichthe
state court adjudicated on the merits unless that adjudication resulted in adecision:

(1) . ..thatwascontrary to, or involved an unreasonable gpplication of, clearly established

Federa law, as determined by the Supreme Court of the United States; or

(2) . . . tha was based on an unreasonable determination of the facts in light of the

evidence presented in the State court proceeding.
28 U.S.C. § 2254(d)(1)-(2). The Court may issueawrit of habeas corpus under the* contrary to” clause
only if (1) the state court arrived at a conclusion opposite to that reached by the United States Supreme
Court ona question of law, or (2) the ate court decided a case differently than the Supreme Court ona
set of materidly indistinguishable facts. Williams v. Taylor, 529 U.S. 362, 405-06 (2000). Under the
“unreasonable application” clause, the Court may grant habeas relief if the state court “ correctly identifies

the governing legd rule but appliesit unreasonably to the facts of a prisoner’scase” 1d. at 407-08. The

Court may not issue a writ Smply because it concludesin its independent judgment that the state court




goplied dealy established federa law erroneoudy or incorrectly; the application must have been
objectively unreasonable. 1d. at 409-11.
IV. Analyss

Juiliano raises seven ineffective assstance issues in his habesas petition: (1) tria counsel falled to
conduct pretrid investigationand question Sate witnesses, (2) trid counsel falled to file amotionto quash
the arrest warrant and suppress evidence takenas aresult of the unlawful arrest; (3) trid counsd failed to
object to admisson of “good character” evidence of the vicim; (4) trid counsdl failed to object to
prosecutorial misconduct; (5) trid counsd failed to object to and atempt to suppress admission of the
murder weaponinto evidence; (6) tria counsd falled to object to judicid misconduct of thetrid judgewhen
thejudgefaled to give an dibi ingruction; and (7) defense and gppdllate counsdl failed to raise the issue
of prosecutorid misconduct at trial and on appedl.

A. Pretrial Investigation; Evidence Of Murder Weapon; Judicial Misconduct

Juiliano raisesthree ineffective ass stance argumentsfor the firgt time inthis habeas petition: (1) trid
counse did not thoroughly investigate the casebeforetrid and falled to interview state witnesses, (2) tria
counsd failed to object to and attempt to suppress admissionof the murder weaponinto evidence; and (3)
trid counsd failed to object to judicid misconduct of the trid judge when the judge failed to give an dibi
ingruction.

A dtate prisoner cannot petition for federal habeas corpus rdlief “unless it appears that . . . the
applicant has exhausted the remedies available in the courts of the State” 28 U.S.C. § 2254(b)(1)(A).
The exhaudtion requirement is satisfied if the federa issue has been properly presented to the highest Sate

court, either by direct review of the conviction or in a postconviction attack. Dever v. Kan. State
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Penitentiary, 36 F.3d 1531, 1534 (10th Cir. 1994). The procedural default doctrine precludes federd
habeasreview of aclam that astate court has declined to consider due to petitioner’ snoncompliancewith
state procedural rulesunlessthe petitioner can show (1) both cause and prejudice or (2) manifestinjustice.

Coleman v. Thompson, 501 U.S. 722, 749 (1991). In Coleman, the Supreme Court hdd that if “the

petitioner faled to exhaust state remedies and the court to which the petitioner would be required to
present his damsin order to meet the exhaustion requirement would now find the dams proceduraly
barred[,]” petitioner’ sdams are procedurdly defaulted “for purposes of federa habeasregardlessof the
decison of the last state court to which petitioner actualy presented hisdams” 501 U.S. at 735n.1; see

a0 Dulinv. Cook, 957 F.2d 758, 759 (10th Cir. 1992) (failure to properly present clamsin state court

congtitutes procedural default for purposes of federal habeas review).
Here, Juiliano never presented these specific ineffective assstance clams to the state court and

it has not had a far opportunity to act on hisdaims?® See O’ Sullivan v. Boerckel, 526 U.S. 838, 844

(1999). A return to state court, however, would be futile because the time for gpped has passed.
Therefore Juliano’s dams are proceduraly defaulted for purposes of federa habeas corpusreview. See

Watsonv. New Mexico, 45 F.3d 385, 387 (10th Cir. 1995). Because Juiliano defaulted his claims, the

Court cannot hear them unless he can show cause and prejudice or manifest injustice.
To show cause for the default, Juiliano must demonstrate that an objective, external impediment

prevented hmfromrasngthe daim. Murrayv. Carrier, 477 U.S. 478, 488 (1986). “The merefact that

3 Inhis petition, Juiliano statesthat he raised on direct appeal hisineffective assstancedam
based on trid counsel’s falure to object to admission of the murder weapon. Even broadly construing
Juiliano’s claims, the Court cannot find evidencethat heraised thisdaim. See Jduiliano, 268 Kan. 89, 991
P.2d 408; Brief of Appellant, diliano, 268 Kan. 89, 991 P.2d 408 (No. 98-80742-S).
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counsd faled to recognize the factua or legal bass for a clam, or falled to raise the clam despite
recognizing it, does not congtitute cause for a procedura default.” Id. at 486. Juiliano mantainsthat he
did not know what legd issues should have beenraised on apped and that counsel did not confer withhim
in determining which issues to raise.  Juiliano’'s failure to recognize potentia clams does not condtitute
cause.

In addition, Juiliano does not show that a miscarriage of justice may result if the Court does not
hear hisclams. To makethisshowing, petitioner must demondiratethat acongtitutiond error has probably

resulted in the conviction of one who is actudly innocent. See Boudey v. United States, 523 U.S. 614,

623(1998). Juiliano offersno evidencethat but for counsd’ salleged errors, hewould not have been found

guilty. See Strickland v. Washington, 466 U.S. 668, 694 (1984). Because Juiliano cannot show cause

and prgjudice or amiscarriage of justice, the Court cannot hear hisclams.

B. Motion To Quash Arrest

Juiliano next arguesthat trid counsel falledto fileamotionto quashthe arrest warrant and suppress
evidence taken as a result of the arrest.* Juiliano firgt raised thisissue in his state habess gpped. The
Kansas Court of Appeds afirmed the denid of state habeas relief on this dam. In deciding whether
counsel provided ineffective assstance, the court applied the following two-prong test: (1) whether
counsd’ s performance fdl bel ow the standard of reasonableness; and (2) whether areasonabl e probability

existed that but for counsel’ sunprofessiond errors, the result of the proceeding would have been different.

4 Juiliano’ s habeas petition does not specify which evidence he believes should have been
suppressed. In Juiliano’s appedl to the Kansas Court of Appedls, he expressy objected to the admission
of photograph abums and a stash of weapons.

11




See Jiiliano, 82 P.3d 875, 2004 WL 117319, at *1 (Kan. App. Jan. 23, 2004). The court noted the
strong presumption that counsdl’ s conduct fell within the range of reasonable professiond assistance and
that it had to condider the totdity of the evidence. 1d. The Kansas Court of Appeds decided the merits
of Juiliano's daim under correct federd legd standards. See Strickland, 466 U.S. at 687. The Kansas
Supreme Court denied Juiliano’s petition for review. Juiliano has therefore exhausted his state court
remedies on this daim, and this Court must determine whether the Kansas Court of Apped s unreasonably
applied federd lega standards.

After examiningthetotality of evidence presented at trid, the Kansas Court of Appedls determined
that it did not need to examine probable cause for the arrest because the evidence obtained after the arrest
was “merdy cumulative of other trid testimony and evidence.” |d. The court remained unconvinced that
the trid outcome would have differed had the court suppressed evidence obtained after Juiliano’s arrest.
Therecord fully supports these findings. Juiliano presented no evidence that if counsd had filed amotion
to quashthe arrest warrant, the court would have granted it, or that the outcome would have been different
if any evidence had been suppressed. Becausethe Kansas Court of Appealscorrectly applied federa law,
federa habeasrdlief is not warranted.

C. “Good Character” Evidence

Juiliano contends that trid counsel provided ineffective assistance when he failed to object to
admission of “good character” evidence of the victim. uiliano fird raised thisissue in his state habeas
petition. The Kansas Court of Appedsagreed that evidence of thevictim’ scharacter had beenimproperly
introduced and that counsdl should have objected. 1d. at *2. Thecourt did not believethat the character

testimony madea differenceinthe outcome of the trid because the testimony congtituted only asmadl part
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of the evidence presented. 1d.

Again, the record supports thisfinding. Testimony by Charley Chaney supported the solicitation
charge. Even disregarding the character evidence, the jury verdict on the murder charge was supported
by evidence of Juiliano’s anguish over the rdationship between Jardon and West, his purchase and
possession of the murder weapon, hisdesireto kill the victim, and the presence of the murder weapon and
shdl casangs on his property. The record supports the findings of the Kansas Court of Appeds that
counsd’sfailure to object to evidence of the victim’s good character did not prgudice Juiliano.  Juiliano
has presented no evidence to the contrary. The Court therefore denies reief on this claim.

D. Prosecutorial Misconduct

Fndly, duiliano arguesineffective ass stance becausetrid counsd failed to object to prosecutoria
misconduct at trid and appellate counse faled to apped the issue of prosecutoria misconduct.
Specificdly, he argues that the prosecutor improperly (1) referred to him as astaker, killer and liar; (2)
stated that defense counsdl had “blown alot of smoke” and (3) told the jury “don’t let him get away with
this” Juiliano firgt raised thisissuein his sate habeas petition. The Kansas Court of Appeds affirmed the
digtrict court denid of rdief. The court applied a two-step analysis to the allegation of prosecutorial
misconduct: (1) whether the prosecutor’ s commentsfdl outside the wide latitude for language and manner
that a prosecutor is dlowed when discussing evidence; and (2) whether the prosecutor’ s satements so
prgjudiced the jury that defendant was denied afair trid. 1d. (ating Satev. Davis, 275 Kan. 107, 121,
61 P.3d 701 (2003)). Under the second step, the court considered (1) whether the comments showed
ill will on the prosecutor’ s part; (2) whether the evidence againg defendant was so overwheming that any

misconduct carried little weight in the minds of the jury; and (3) whether the trid court sanctioned the
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comment. Id.

TheKansasCourt of Apped sfound that the prosecutor’ s tatementsthat Juiliano stalkedthevictim
were supported by evidence. The court found that the prosecutor had committed misconduct by cdling
Jiliano akiller and aliar but that these commentsdid not amount to reversible error.> Thecourt also found
that the prosecutor’ sadmonition®don’t let imget away withthis” and accusationthat defensecounsd had
“blown alot of amoke” were not prgudicid. The court further concluded that the cumuleive errors did

not deny Juiliano a fair trid, noting that “[a] defendant in a crimina case is entitled to a fair trid, not a

perfect one.” |d. (ating State v. Johnson-Howell, 255 Kan. 928, 952, 881 P.2d 1288 (1994)).

Again, the Kansas Court of Appedls applied the proper federa legd standards. Juiliano offersno
evidence that counsd’s failure to object to prosecutoria misconduct denied him afar trid. Falure of
appellate counsd to raise this issue would not have altered the outcome because the Kansas Court of
Apped s found no reversble error. The Court therefore denies Juiliano’s petition.

IT ISTHEREFORE ORDERED that Juiliano’s habeas petition be and hereby isDENIED.

Dated this 25th day of January, 2005 at Kansas City, Kansas.

§ Kathryn H. Vrétil

Kathryn H. Vratil
United States Digtrict Judge

° The State notes that in reaching itsdecision, the Kansas Court of Appedals relied on cases
decided after State v. Pabst, 268 Kan. 501, 996 P.2d 321 (Kan. 2000). Prior to Pabst, dams of
prosecutoria misconduct amost awaysfaled. The Kansas Court of Appedls reliance on more recent
cases reaults in a more dringent application of the standard than that which prevalled at the time of
Juiliano’strid. The State points out that even gpplying ahigher standard, the Kansas Court of Appeds did
not find that the misconduct resulted in an unfair trid.
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